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“THE LIVE LAW" 


TWENTY YEARS AGO —the influence of Federal 
Law on daily activities of the ordinary citizen was 
reaching a point where lawyers increasingly found 
it necessary to examine decisions of the Federal 
Courts before advising clients on many questions. 


TODAY 


THE LAST TWENTY YEARS have witnessed unprece- 
dented growth and changes in the Federal field 
creating a new or ‘Modern Era”’ of Federal Practice. 





MODERN 
FEDERAL PRACTICE DIGEST 


just announced — covers this.‘‘Modern Era’. It is 
a natural for today’s practitioner — containing the 
‘live case-law" of the Federal Courts. 





Ask for full details including attractive introductory 
price. 


ST. PAUL 2, MINN. 
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Talk over the business 
aspects of estate plan- 
ning problems with 
Don Mathes 


‘ Don Mathes, Vice President and Trust Officer, 
will welcome the opportunity to work ‘closely with 
you and your clients in the development of their estate 
plans. 


When a plan you recommend requires a corporate fidu- 
ciary, you will find us qualified by experience in the 
management of trusts and estates to serve the needs 
of your clients. 


> 


FIRST CONTINENTAL 


NATIONAL BANK & TRUST COMPANY 
'2TH & N STREET LIiINCOULN,NEBRASKA 
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PRESIDENT’S PAGE 


A statewide conference on judi- 
cial selection and judicial admin- 
istration was held in Omaha on 
June 9, 10 and 11 under the spon- 
sorship of the State Bar Associa- 
tion and the Judicial Council. Fi- 
nancial assistance was contributed 
by the Frank Woods Foundation. 

Approxi- 
mately 100 in- 
dividuals at- 
tended the con- 
ference. The 
Nebraska State 
Bar _ Associa- 
tion was well 
represented by 





4 ' lawyers from 
gE ™ all points in 
Flavel A. Wright the state. It 


was particularly gratifying to ob- 
serve the number of lawyers from 
western Nebraska who were will- 
ing to contribute their time and 
expense in order to participate in 
this meeting. Others in attendance 
included members of the press, 
labor organizations, church groups, 
P.T.A. organizations, the League of 
Women Voters and other lay 
groups. The judiciary was repre- 
rented by several members of the 
Supreme Court, district courts and 
county courts. 

The purpose of the meeting was 
to explore the various subjects 
dealing with judicial selection and 
judicial administration not with 
the idea of attempting to sell any 
particular plan or procedure but 
to determine the needs of the State 
of Nebraska and develop ideas and 


plans of procedure. 

Naturally the so-called Missouri 
Plan or American Bar Association 
Plan or Merit Plan came in for dis- 
cussion and lawyers from Missouri 
and Kansas, where such plans have 
ben adopted, addressed the meet- 
ing and participated in the panel 
discussions. 

The consensus of that meeting is 
published elsewhere in this Journ- 
al. Every Nebraska lawyer should 
study that consensus carefully. 
Suggestions or criticisms are wel- 
comed. The Nebraska State Bar 
Association is vitally interested in 
this program and in my judgment 
no area of bar association activity 
is more important at the present 
time. 

Although at the beginning of the 
conference there were many of 
those in attendance who expressed 
doubts as to the need for or the 
desirability of the merit plan, the 
final conclusion that such a plan 
was needed not only in Omaha 
and Lincoln but also throughout 
the State of Nebraska was almost 
unanimous. The members of the 
press and other lay persons pres- 
ent at this confernce assured sub- 
stantial support for any project to 
place such plan in effect but em- 
phasized the importance of strong 
support of the plan by a substantial 
majority of the lawyers and the 
judges. 

The district judges at their meet- 
ing held in Scottsbluff late in June 
unanimously approved the adop- 
tion of the merit plan. 
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The responsibility is now square- 
ly upon the Nebraska State Bar 
Association to proceed with this 
project. As a lawyer, each of you 
has a responsibility to study this 
plan. If you have just criticisms 
after such study they should be 
submitted to the officers of the 
Bar and the Executive Council. 

It should be understood, of 
course, that no plan of judicial 


selection has yet been devised 
which is perfect in all particulars. 
From my observation the merit 
plan is a good plan and provides 
a substantial improvement over 
our present method of selecting 
judges. It has worked admirably 
in Missouri and it will improve 
the administration of justice in Ne- 
braska if adopted. 


SUGGESTIONS FOR PLEADING NEGLIGENCE 
IN AUTOMOBILE ACCIDENT CASES 


By WILLIAM F. SPIKES 


Retired Judge of the District Court, Eleventh Judicial District 
of Nebraska 


It may be helpful to attorneys 
interested in automobile accident 
cases to make a few suggestions on 
pleading negligence in such cases. 

It will be kept in mind that neg- 
ligence can occur only when some 
one does or fails to do an act. 
Sometimes it is not easy to list on 
paper the several acts and failures 
constituting the claimed negli- 
gence, and yet an itemized list is 
very important because it must 
advise the opponent, it limits the 
introduction of evidence, and, with 
the evidence introduced, it limits 
the court in his recitation of the 
alleged acts of negligence in in- 
structing the jury. 

Usually the pleader will intro- 
duce his list of the alleged negli- 
gent acts and failures to act, in 
substantially the following lan- 
guage: 

“The plaintiff alleges that said 
accident was solely and proximate- 


ly caused by the negligence of the 
defendant, and that such negli- 
gence consisted of the following 
negligent acts and failures to act, 
to-wit:” 

Then will follow an _ itemized 
list of the acts and omissions con- 
stituting defendant’s negligence, 
and it is suggested that this list 
may, in most cases, include one 
or more of the following: 

1. Defendant failed to keep a 
proper lookout. 

Cunnien v. Superior Iron 
Works, 175 Wis. 172, 184 N. 
W. 767, 18 A. L. R. 667. 

Block v. Peterson, 184 Mich. 
88, 278 N. W. 774. 

Pagen v. Des Moines Trans- 
portation Co., 223 Iowa 23, 
272 N. W. 126. 

Haffke v. Missouri P. R. Cor- 
poration, 110 Neb. 125, 193 
N. W. 527. 

Stanley v. C. R. I. P., 113 
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Neb. 280, 202 N. W. 864. 

2. Defendant drove his vehicle 
at a speed which was too fast un- 
der the conditions then existing, 
to-wit at a speed of — miles per 
hour. 39-723, 39-7108 Statute. 

3. In the nighttime defendant 
drove so fast that he could not stop 
his car within the range of his 
lights. 

Buresh v. George, 149 Neb. 
340, 31 N. W. 2d 106. 

4. Defendant drove his car so 
fast that he could not avoid an 
obstruction discernible within the 
range of his vision. 

Ross v. Carroll, 138 Neb. 1, 
251 N. W. 726. 

5. He was driving an automo- 
bile while his driver’s license stood 
revoked. 

Benton v. State, 124 Neb. 
485, 247 N. W. 21. 

6. While under the influence of 
alcoholic liquor he operated a 
motor vehicle. 39-727. 

7. He was driving his car while 
it had defective brakes, (lights), 
(Steering mechanism), (horn), 
(rear-view mirror), (windshield 
wiper). 39-773-4-5-6-8. 

8. He failed to yield to plain- 
tiff the right of way which plain- 
tiff had because plaintiff reached 
the intersection first, (because 
plaintiff was approaching the in- 
tersection from defendant’s right 
at approximately the same time as 
defendant). 39-728. 

9. He failed to yield to plaintiff 
the right of way which plaintiff 
had because plaintiff was trav- 
eling along a state highway which 
was protected by a stop sign at 


the point where defendant entered. 
said state highway. 39-724. 

10. Defendant when driving 4 
vehicle entering a public highway 
from a private road, failed to yield 
the right of way to plaintiff’s ve- 
hicle which was approaching on 
such public highway. 39-752. 

11. Defendant driver while ap- 
proaching but not having entered 
an intersection, failed to yield the 
right of way to plaintiff’s car which 
was in the intersection and turn- 
ing therein to the left across de- 
fendant’s line of travel after plain- 
tiff had given a plainly visible sig- 
nal of his intention so to turn. 39- 
751. 

12. Defendant while driving a 
vehicle upon a highway within a 
business (residence) district of the 
City (Village) of , failed 
to yield the right of way to plain- 
tiff who was a pedestrian crossing 
said highway at a regular pedes- 
trian crossing. 39-751. 

13. He failed to stop at a stop 
sign. 39-724, 39-754. 

14. Defendant increased the 
speed of his vehicle before it was 
completely passed by plaintiff’s 
overtaking vehicle. 39-7109. 

15. Defendant who was over- 
taking plaintiff’s car going in the 
same direction, failed to pass to 
the left of plaintiff’s car at a safe 
distance. 39-7109. 

16. Defendant who was over- 
taking plaintiffs car going in the 
same direction, drove to the right 
of the roadway before defendant’s 
car was safely clear of plaintiff’s 
overtaken car. 39-7110. 


17. While he was overtaking 














72 NEBRASKA STATE BAR JOURNAL 


a 





and passing plaintiff’s car going in 
the same _ direction, defendant 
drove his car to the left side of 
the center of the roadway when 
such left side was not clearly vis- 
ible to the defendant. 39-7110. 

18. While he was overtaking 
and passing plaintiff's car going 
in the same direction, defendant 
drove his car to the left side of 
the center of the roadway when 
such left side was not free of on- 
coming traffic for a sufficient dis- 
tance ahead to permit such over- 
taking and passing to be complete- 
ly made without interfering with 
the safe operation of plaintiffs ve- 
hicle. 39-7110. 

19. While overtaking and pass- 
ing plaintiff’s car, defendant failed 
to return his car to the right hand 
side of the roadway before coming 
within one hundred feet of a ve- 
hicle approaching from the oppo- 
site direction. 39-7110. 

20. Defendant drove to the left 
side of the roadway when he was 
approaching the crest of a grade 
(a curve in the highway) where 
defendant’s view along the high- 
way was obstructed. 39-7110. 

21. He drove to the left side 
of the roadway when he was ap- 
proaching within one hundred feet 
of a bridge (viaduct) (tunnel). 39- 
7110. 

22. He drove to the left side of 
the roadway when he was cross- 
ing an intersection (railroad grade 
crossing). 39-7110. 

23. Defendant who was driving 
an overtaken vehicle, failed, on 
plaintiffs audible signal, to give 
way to the right in favor of plain- 


tiff’s overtaking car. 39-7109. 

24. Defendant turned his auto- 
mobile from the direct course on 
the highway when such movement 
could not be made with reasonable 
safety (and without giving any 
signal of his intention so to do). 
39-7115. 

25. While driving his automo- 
bile along a highway of sufficient 
width, defendant failed to drive on 
his right half of the highway. 39- 
746. 

26. While crossing an intersec- 
tion of highways (an intersection 
of a highway and a railroad right 
of way) defendant failed to drive 
his automobile on his right half 
of said highway. 39-747. 

27. While passing plaintiff’s car 
going in the opposite direction, de- 
fendant failed to give plaintiff one- 
half of the main traveled portion 
of the roadway. 39-748. 

28. While driving his automo- 
bile along the highway, defendant 
followed plaintiff's automobile 
more closely than was reasonabile 
and prudent. 39-749. 

29. Defendant operated a motor 
vehicle on the highway while he 
had in his lap (in his embrace) 
another person, (package), (en- 
cumbrance) which prevented de- 
fendant’s free and unhampered 
operation of such vehicle. 39-742. 

30. Upon approaching a place 
where passengers were getting on 
(off) a street car (school bus), de- 
fendant failed to bring his auto- 
mobile to a full stop (started his 
car before said street car (school 
bus) started). 39-742. 

31. Upon 


stopping his truck 
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(motor bus, etc.) upon (immedi- 
ately adjacent to) the traveled por- 
tion of the highway between one- 
half hour after sunset and one-half 
hour before sunrise, defendant 
failed to place on said highway 
(failed to maintain on said high- 
way) any lighted flares. 39-7118. 

32. Upon stopping his truck 
(motor bus, etc.) upon (immedi- 
ately adjacent to the traveled por- 
tion of) the highway between one- 
half hour before sunrise and. one- 
half hour after sunset, defendant 
failed to place on said highway 
any flags. 39-7119. 

33. Defendant while operating 
an automobile equipped with glar- 
ing, dazzling head lamps, upon 
meeting plaintiff's car going in the 
opposite direction on the highway, 


failed, upon  plaintiff’s signal, 
(forthwith) to dim defendant’s 
head lamps. 39-733. 


34. Defendant failed to keep his 
car under proper control so that 
he could stop before striking plain- 
tiffs automobile. 322 Blashfield 
(First Edition) .2. 

PLEADING CONTRIBUTORY 

NEGLIGENCE 

When defendant files only an 
answer, he usually will admit that 
an accident happened, may admit 
that plaintiff was injured, and, ex- 
cepting such admissions, then usu- 
ally will deny the allegations of 
plaintiff’s petition. ; 

Then he will allege that the acci- 
dent was solely and proximately 
caused by the negligence of the 
plaintiff, and that such negligence 
of the plaintiff consisted of the 
following acts and failures to act, 


to-wit: 

(a) Plaintiff failed to keep a 
proper lookout; 

(b) Plaintiff drove his vehicle 
at a speed which was too fast under 
the conditions then existing, to- 


wit: at a speed of —— miles per 
hour; 
Etc., etc. 


When defendant files an answer 
and cross-petition, it is unneces- 
sary to list plaintiff’s specific acts 
of negligence in both the answer 
and cross-petition. This can be 
avoided if the defendant in his 
answer will list plaintiff's negli- 
gent acts and failures to act, and 
then in defendant’s cross-petition 
allege that “the acts and omissions 
of plaintiff constituting plaintiff's 
negligence are more particularly 
set forth in Paragraph of the 
foregoing answer, which para- 
graph is hereby by reference incor- 
porated into and made a part of 
defendant’s cross-petition.” 

In the reply which plaintiff 
should file to defendant’s answer 
and cross-petition, plaintiff usually 
will deny all the allegations there- 
of not admitted in plaintiff’s peti- 
tion, and then plaintiff should al- 
lege that “the damages, if any, 
which defendant suffered in the 
accident, were solely and proxi- 
mately caused by the negligence 
of the defendant, and that defend- 
ant’s negligence is more particu- 
larly set forth in plaintiff's peti- 
tion.” 

Frequently the defendant’s an- 
swer does not list plaintiff’s acts 
of contributory negligence, and 
plaintiff's attorney will fail to 
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move to make the answer more 
definite and certain. Such failure 
often may be intentional in order 
that plaintiff may have the ques- 
tionable advantage of not having 
the court rehearse in the instruc- 
tions to the jury, defendant’s al- 
leged acts of plaintiff’s contribu- 
tory negligence. It is doubtful 
whether such practice is advan- 


tageous. It leaves defendant’s gen- 
eral allegation of plaintiff’s negli- 
gence as a dangerous catch-all un- 
der which defendant may bring 
in evidence which may be pain- 
fully surprising to the plaintiff. 
It is only fair that the pleadings 
inform the court and all parties 
fully as to all the claimed acts of 
negligence. 


REPORT OF JUNIOR BAR SECTION 
NEBRASKA STATE BAR ASSOCIATION 


This will be the final report of 
the Junior Bar during the term of 
office of the present chairman. 
The annual meeting of the Junior 
Bar Section will be held on Fri- 
day, September 23, 1960, follow- 
ing the program for the first day 
of the fall institute. At this meet- 
ing two new members will be 
elected to the executive commit- 
tee, to replace the two retiring 
members. Candidates may be 
nominated prior to the meeting by 
writing the chairman, or candi- 
dates can be placed in nomination 
at the time of the meeting. The 
Junior Bar officers will then be 
selected by the new executive com- 
mittee, at a meeting immediately 
following the Junior Bar meeting. 

The following is a summary of 
the programs which will be in- 
stituted or carried forth during the 
following year. 

FALL INSTITUTE 

The 1960 Fall Institute will be 
presented on September 23 and 
September 24 at the College of 
Law. The institute is again being 
presented by the Junior Bar Sec- 


tion and the Nebraska University 
College of Law. The institute will 
emphasize the non-tax aspects of 
business enterprises. 

Enrollment charge will be made 
to cover the expenses of the in- 
stitute. We hope to have extensive 
printed materials available for dis- 
tribution to those in attendance. 
We hope these materials will be 
collected in an attractive binder, 
which can become a permanent 
part of the attorney’s library. In 
the future, we hope to distribute 
materials in a similar binder, ap- 
propriately designated, so that the 
members of the Bar can begin to 
build a permanent set of insti- 
tute materials. In addition to an 
cutline of the subject matter, the 
materials will contain appropriate 
forms, check lists, and bibliogra- 
phies. We hope the distribution of 
these materials will greatly en- 
hance the value of the institute. 

CAREERS DAY 

Dick Harnsberger of the Nebras- 
ka College of Law, and A. Lee 
Bloomingdale of the Creighton 
University School of Law, have 








NEBRASKA STATE BAR JOURNAL 75 





put in a great deal of time devel- 
oping the careers day pamphlet 
which should be ready for distri- 
bution this fall. The pamphlet is 
designed for distribution to high 
school students who indicate an 
interest in the legal profession. 
The pamphlets will be distrib- 
uted through the high schools and 
will be used in conjunction with 
any high school careers day pro- 
gram. The pamphlet includes the 
article by Roscoe Pound regarding 
“Should Your Child Be A Law- 
yer?” The pamphlet then empha- 
sizes the outstanding features of 
the two law colleges in the state. 
A Junior Bar member is being 
contacted in each city throughout 
the state and is to act as the Jun- 
ior Bar representative in that com- 
munity. Each representative will 
contact the local school superin- 
tendent and offer to be of assist- 
ance in presenting the law profes- 
sion aspects in the high school ca- 
reers day program. The pamphlet 
will be used as a guide to the at- 
torney who is discussing the law 
profession with the high school 
graduates. The pamphlet will then 
be distributed to those high school 
students who show an interest in 
the legal profession. It is hoped 
that this program can be helpful 
in attracting high quality students 
to the study of law. 
CONTINUING LEGAL 
EDUCATION WORKSHOP 
The Junior Bar has been re- 
quested by the Continuing Legal 
Education Committee of the State 
Bar, to undertake a program of 
presenting an institute for young 


law graduates. The institute will 
be designed to fill the gap between 
the theory learned in law school 
and the practical aspects of the 
practice of law. Similar programs 
are now being conducted in Flori- 
da, Mississippi, Michigan, and Illi- 
nois. The American Bar Associa- 
tion has suggested a number of 
“bridging the gap” subjects that 
could be condensed into short pro- 
grams. The following are some of 
the subjects: 

1. Drafting Problems in Real 
Estate Transactions 

2. Domestic Relations 
dure 

3. Will Drafting 

4. Techniques in Preparing Fed- 
eral Income Tax Returns 

5. Probate Court Practice 

6. Practice Before Administra- 
tive Tribunals 

7. Organizing a Corporation 

8. Drafting Partnership Agree- 
ments 

9. Buying and Selling of a Re- 
tail Business 

10. Criminal Procedure 

The Junior Bar is now taking 
steps to institute such a clinic on a 
pilot program basis. The clinic 
will probably be conducted im- 
mediately following the State Bar 
Examination and may run for sev- 
eral days. It will be designed pri- 
marily for the newer members of 
the Bar. The program is being 
carried out in furtherance with 
the recommendations made by 
John Mulder, Committee on Con- 
tinuing Legal Education, Ameri- 
can Bar Association. 


Proce- 
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AMERICAN BAR ASSOCIATION 
MEETING 

The Executive Committee has 
approved the nomination of your 
chairman and Robert Berkshire 
as the Nebraska delegates to the 
American Bar Association meeting. 
Bob Berkshire’s name has been 
placed in nomination as the circuit 
member of the Executive Com- 
mittee of the Junior Bar Confer- 
ence of the American Bar Asso- 
ciation. If he is elected, he will 
be the representative for a four 
state area. The two delegates plan 


SUPREME COURT TO 


on attending the meetings on 
“projects” and the meeting relat- 
ing to “continuing legal educa- 
tion.” It is felt that this area is 
most suitable for activity by the 
Nebraska Junior Bar. 

We are looking forward to an- 
other large attendance at the Fall 
Institute. We feel the program 
will be very worthwhile and urge 
all Junior Bar members to be in 
attendance. 

Robert E. Johnson, Jr., 
Chairman Nebraska State 
Junior Bar. 


HOLD SPECIAL 


ADMISSION CEREMONY DURING 


ABA MEETING 


The American Bar Association 
has announced plans, approved by 
the U. S. Supreme Court, for a 
special session of the high court 
Aug. 30 to admit to practice before 
the Court lawyers attending the 
association’s 83rd annual meeting 
in Washington, D. C. 

The convention, to be held Aug. 
29 through Sept. 2, is expected to 
be the largest meeting of the legal 
profession ever held in the United 
States. Advance registrations in- 
dicate that more than 10,000 judges, 
lawyers, their guests and wives 
will attend. This includes some 
1,500 from British Commonwealth 
nations. 

The special admission session is 
an extraordinary event for the high 
court, which normally is in sum- 
mer recess at the time of the ABA 
meeting. 


More than 1,000 lawyers from 
across the nation are expected to 
be admitted to Supreme Court 
practice during the special cere- 
monies. It is certain to be the 
largest group of attorneys ever ad- 
mitted to the high court during 
a single ceremony, bar officials say. 

The Washington office of the 
ABA is working with the Supreme 
Court in handling applications. 
Because of the great number of 
lawyers expected, plans call for 
admitting attorneys in groups of 
about 150 by states. 

Any lawyer wishing to practice 
before the Supreme Court must 
obtain from the clerk or presiding 
judge of the highest court in his 
state certification that he has been 
licensed to practice before the state 
court for at least three years and 
that he is in good standing. 
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The ABA Washington office will 
furnish copies of the Supreme 
Court “Application for Admission 
to Practice” form and a letter of 
procedural instructions to all asso- 
ciation members requesting them. 
Applications must be made by Au- 
gust 1. 

Inquiries about participation in 
the special admission ceremony 
should be directed to Washington 


Office, American Bar Association, 
Bender Building, 1120 Connecticut 
Avenue, N. W., Washington 6, D. C. 

Following the solemn swearing- 
in ceremonies, conducted by Chief 
Justice Earl Warren, the admittees 
will sign the roll book of the na- 
tion’s highest court. Diplomas of 
admission to the court will be 


mailed to them later. 


THE FOURTH ANNUAL FALL INSTITUTE 


THE 1960 INSTITUTE ON 
BUSINESS ENTERPRISES 
Friday and Saturday, September 
23 and 24 
The 1960 fall institute will again 
be sponsored jointly by the Junior 
Bar Section and the Nebraska Uni- 

versity College of Law. 

A TIMELY AND IMPORTANT 
INSTITUTE FOR THE 
PRACTICING ATTORNEY 
The Section on Taxation and the 
Committee on Continuing Legal 
Education have presented several 
excellent institutes emphasizing 
the tax aspects of business enter- 
prises. This institute is designed 
to recall to your mind some major 
non-tax problems which cannot be 
overlooked in business planning 

for tax purposes. 

This institute is designed for the 
general practitioner and will cover 
practical problems which every 
practitioner encounters. 
TENTATIVE PROGRAM 

FRIDAY, SEPTEMBER 23, 1960 
9:30 A.M. Registration — Lobby 
of Law College Building 
MORNING SESSION 


Presiding, David Dow, Esq., Dean, 
University of Nebraska Col- 
lege of Law 

9:45 A.M.—Greetings — Dr. Clif- 
ford M. Hardin, Chancellor of 
the University of Nebraska 

10:00 A.M. Relative Advantages 
and Disadvantages of Various 
Legal Forms 
Richard S. Harnsberger, Esq., 
Professor of Law, University 
of Nebraska, College of Law 

11:00 A.M. Financing Business 
Enterprises 
Warren C. Johnson, Esq., Lin- 
coln 
AFTERNOON SESSION 

Presiding, Robert E. Johnson, Jr., 
Esq., Chairman of the Junior 
Bar Section of the Nebraska 
State Bar Association 

1:30 P.M. Management and Con- 
trol Problems of the Business 
Enterprise 

3:30 P.M. Legal Drafting Prob- 
lems of the Business Enter- 
prise 


Note: The afternoon session 


will be presented by William 
J. Baird, Esq., 


Omaha, and 
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George Dent, Esq., North 
Platte, and will be presented 
separately or in the form of a 
panel discussion 

4:30 P.M. Business Meeting of 
the Junior Bar Section 

5:00 P.M. Social Hour 
Cornhusker Hotel 

SATURDAY, SEPTEMBER 24, 

1960 
MORNING SESSION 

Presiding, Flavel A. Wright, Esq., 
President of the Nebraska 
State Bar Association 

9:00 A.M. Federal Governmental 
Restrictions Upon Small Busi- 
ness Enterprises 

10:00 A.M. Federal Governmental 
Aids to Small Business Enter- 
prises 
Note: These two morning ses- 
sions will be presented by 
Philip McCallum, Esq., Wash- 
ington, D. C., Administrator of 
the Small Business Adminis- 
tration, and Harold Putnam, 
Esq., Counsel, U. S. Senate 


Select Committee on Small 
Businesses 

11:00 A.M. Ethical Considerations 
in Handling Legal Matters for 
the Business Enterprise 
Richard Hunter, Esq., Hastings 

FOOTBALL TICKETS: Arrange- 
ments for obtaining tickets to 
the football game may be made 
at the registration desk on 
Friday. 

MATERIALS AVAILABLE: We 
hope to have extensive mater- 
ials bound in an _ attractive 
binder and suitable for becom- 
ing a permanent part of your 
library. The materials will 
include outlines, suggested 
forms, check lists, and bibli- 
ographies. We hope this will 
be the first volume of a uni- 
form set of works on the in- 
stitute proceedings. 

REGISTRATION FEE: A regis- 
tration fee of $3.00 or $4.00 will 
be charged to defray expenses. 


ROCKY MOUNTAIN MINERAL LAW 


FOUNDATION 


Boulder, Colorado—The Sixth 
Annual Rocky Mountain Mineral 
Law Institute will be held at the 
University of Colorado, July 28, 
29 and 30. 

More than 500 lawyers, landmen, 
engineers, executives and educa- 
tors from all parts of the nation 
are expected to attend the meet- 
ing, sponsored by the Rocky Moun- 
tain Mineral Law Foundation. 

The three-day program includes 
discussions of engineering, legal, 


and tax problems in the oil, gas 
and mining industries, and fea- 
tures mineral law experts from in- 
dustry, law firms, law schools and 
government. 

Included among the 20 speakers 
are Shofner Smith, Petroleum En- 
gineer, Phillips Petroleum Co., 
Bartlesville, Oklahoma; Clarence 


E. Hinkle, an authority on oil and 
gas titles from Roswell, New Mexi- 
co; Joseph T. Sneed, tax expert 
from the Cornell University law 
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faculty, and George W. Abbott, 
Soliciter, United States Depart- 
ment of the Interior, Washington, 
za < 

Registration can be made 
through Foundation headquarters, 
Fleming Law Building, University 
of Colorado, Boulder, Colorado. 
Housing accommodations will be 


available in University residence 
halls or in nearby motels and 


hotels. 

Members of the Foundation in- 
clude regional law schools, bar as- 
sociations, mining, and oil and gas 
associations in the Rocky Mountain 
states. 


CONSENSUS OF THE CONFERENCE ON 
JUDICIAL SELECTION AND COURT 


ADMINISTRATION 


June 9, 10 and 11, 1960 
ACTION PROGRAMS TO 
ACHIEVE IMPROVEMENT 

Throughout all of the discussions 
it was plainly apparent that those 
attending the Conference feel that 
some change in our method of 
judicial selection is needed and 
should be recommended by this 
Conference. 

The plan of the change was dis- 
cussed generally at every meeting 
attended but this report will deal 
only with the subject assigned— 
which, stated another way is— 
How to Get the Job Done. 

This phase of the program puts 
us directly into the field of pub- 
lic relations, and some of the as- 
pects which were stressed are: 

1. Right now is the most appro- 
priate time to start on such a 
program because there is to be 
a considerable change in the 
personnel of the courts within 
the immediate future due to 
the judicial retirement system 
now in effect. 

2. The education and motivation 


program must start as soon as 
possible with the members of 
the bar and the bench. 

3. Public participation must be 
enlisted at once and various 
citizens’ committees, labor 
groups, farm groups, civic and 
professional groups be invited 
to assist in the drafting of the 
program. 

4. The support of the newspapers, 
the TV and radio stations, 
weeklies and all news media is 
essential to the success of the 
program. 

5. Above all, the whole program 
and the whole movement must 
be carefully coordinated so that 
not lawyers alone, but every- 
body who should be interested 
is not only interested but is 
making a positive contribution. 

Three methods of procedure 

were mentioned: 
(a) Initiative and Referendum 
(b) Act of the Legislature 
(c) Consideration by a Consti- 
tutional Convention 
The preference when these three 
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methods were discussed was in 
favor of the last of the three—Con- 
sideration by a Constitutional Con- 
vention, without excluding resort 
to the other two methods as and 
when they are available. 

Respectfully submitted 

s/ Paul P. Chaney 

s/ Raymond E. McGrath 

s/ James M. Knapp 


EFFECTIVE USE OF JUDICIAL 
MANPOWER 

These recommendations are in 
reference to the District Courts of 
Nebraska. 

1. It is recognized that the Dis- 
trict Judges’ duties have become 
substantially administrative as well 
as judicial. 

2. It is believed that the maxi- 
mum use of the District Judges’ 
time, as in the use of pretrial pro- 
cedure, assignment of cases, dura- 
tion of the trial day and uniform 
vacation periods would of itself 
speed the disposition of cases. 

3. It seems that a unified ac- 
ceptable plan of assignment of 
Judges from one district to an- 
other, in the event of a Judge’s 
disability or of case load would 
help in the present situation. 

4. It appears that some re-dis- 
tricting is desirable. 

5. It appears further that some 
additional judges may be required. 

6. Some conservative and mu- 
tually acceptable plan of judicial 
administration and supervision of 
dockets should be considered. 

It is suggested that these recom- 
mendations together with the com- 
plete notes of the Reporter be re- 


ferred to the Sub-Committee of 
the Judicial Council presently con- 
sidering these problems for its con- 
sideration and action. 

Respectfully submitted 

s/ Raymond M. Crossman, 

Sr. 
/s/ Robert Fraser 
s/ John E. North 


JUDICIAL COMPENSATION 
AND PENSIONS 

1. While it is not necessary, nor 
even desirable to maintain a level 
of judicial compensation which 
will attract judicial aspirants in 
and of itself, judicial compensation 
should be at a level (a) commen- 
surate with the dignity of the ju- 
dicial office, (b) adequate to at- 
tract from the practice of law able 
and effective candidates, and (c) 
assuring an objective and relative- 
ly independent attitude on the part 
of the judge. 

2. Judicial compensation is an 
important aspect of the problem 
of judicial selection. The ade- 
quacy of judicial compensation 
both current and deferred (pen- 
sion’ benefits) bears directly on 
the problem of judicial selection. 

3. The level of compensation 
for judicial officers in Nebraska 
is at present on the low side in 
comparison with (a) judicial sal- 
aries in other states and in the 
federal system, (b) salaries of oth- 
er comparable public officers, 
legally trained and otherwise, and 
(c) lawyers practicing in Nebras- 
ka. While this is not a critical 


problem at the moment it should 
receive constant and continuing 
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attention in order to keep up with 
changing conditions. 

4. Some states have judicial 
compensation systems which are 
flexible in that the compensation 
of judges in more populous coun- 
ties is supplemented from county 
funds. This procedure should be 
studied as a possibly desirable one 
for Nebraska. 

5. An adequate judicial retire- 
ment program is desirable not only 
from the view of humane con- 
sideration for superannuated 
judges but also from the view of 
efficient administration of the 
courts which in turn will result 
in economy in expenditure of pub- 
lic funds. Appropriate steps to 
impress this on the public at large 
should be considered. 

6. The Judicial Retirement Act 
of Nebraska is making and is ex- 
pected to continue to make a sig- 
nificant contribution to the ade- 
quacy of judicial compensation 
and to maintaining an effective 
and alert judiciary. It should be 
preserved and in some areas, im- 
proved. The Nebraska Judicial 
Retirement program includes bene- 
fits payable in the event of perma- 
nent disability. This is deemed a 
valuable addition to the plan. It 
includes no provision for survivor- 
ship benefits to widows of judges. 
The addition of such _ benefits 
should be considered. The addi- 
tion of such benefits through an 
optional joint and survivor annu- 
ity at retirement would not in- 
crease the cost of the plan to the 
state. 

7. The retirement plan for Ne- 


braska judges is now only parti- 
ally funded (in the actuarial sense 
of that term). Whether, in view 
of the fact that it is applicable to 
public officers, it should be fully 
funded or more nearly fully fund- 
ed is a problem which should re- 
ceive the attention of interested 
groups and the Legislature. 

Respectfully submitted 

s/ James N. Ackerman 

s/ Glenn I. Anderson 

s/ Robert R. Troyer 

‘s/ John Fibiger 


JUDICIAL SELECTION AND 
TENURE 

In order to obtain judges of the 
highest judicial calibre it is neces- 
sary that they be selected solely 
on the basis of merit. Selection 
through popular election does not 
appear to be best suited to achiev- 
ing this end. This is so because, 
unlike the legislative and execu- 
tive branches of government, the 
judiciary is not, in the strictest 
sense, a policy making body but 
is a group engaged in a highly 
specialized and technical function. 
The electorate cannot, nor can it 
be expected to, judge adequately 
whether a person is fitted for judi- 
cial office. 

It is no doubt true that the elec- 
tive system can be strengthened 
through the Bar recommending 
certain of the candidates for judge- 
ships as well qualified and widely 
promulgating these recommenda- 
tions to the electorate. Neverthe- 
less, judges are still subject to 
pressures and the necessity of ex- 
pensive and time-consuming cam- 
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paigns. Bar support of a candi- 
date does not appear to reduce 
these pressures significantly. In- 
deed, many lawyers feel that bar 
recommendation of a candidate is 
often misunderstood by the pub- 
lic, and may be an actual hinder- 
ance to the approved candidate’s 
chance of election. 

The so-called “Missouri Plan” or 
American Bar Association plan 
eliminates the undesirable features 
of the present elective system by 
providing for the filling of vacan- 
cies through appointment by the 
governor from nominations sub- 
mitted by a nonpartisan commis- 
sion composed of judges, lawyers, 
and laymen. Yet, the tenure of 
judges is still subjected to the vote 
of the people at a noncompetitive 
election at which each judge must 
run on his record at the end of 
his term. 

From our discussion with the 
five panels, we have concluded 
that both lawyers and laymen at- 
tending the Conference are over- 
whelmingly of the opinion that 
such an appointive plan is in the 
best interest of the public. It was 
generally agreed that this plan is 
the most effective way to express 
the composite judgment of a group 
which is best acquainted with those 
who will make competent judges. 
In addition, the judicial tenure 
under the plan is a strong induce- 
ment to obtain qualified persons 
who would be unwilling to sub- 
ject themselves to the difficulties 
and insecurity of a competitive 
election. 

There exists the question wheth- 


er the appointive system of selec- 
tion should be adopted statewide 
or only in the most populous areas. 
It is, of course, true that the need 
for the appointive plan may not 
be so pressing in rural areas be- 
cause, generally speaking, the elec- 
tive system has produced accept- 
able judges in these areas. Never- 
theless, pressures are present in 
rural areas, and it is almost uni- 
versally agreed that the appoin- 
tive plan is desirable on a state- 
wide basis. 

In order to secure acceptance of 
the appointive system in Nebraska, 
much more education of the pub- 
lic as to the potential short-com- 
ings of the present system must 
be accomplished. This can be done 
only if the bar, and in particular 
the present judiciary, form a solid 
front behind the plan and actively 
work for it adoption. 

Respectfully submitted 
/s/ Lester A. Danielson 
/s/ William T. Utley 

/s/ Edmund O. Belsheim 
/s/ Lee Bloomingdale 


MAKING EXISTING SYSTEMS 
WORK 

It was very generally agreed 
that the Bar has a duty and an 
obligation to interest itself in the 
selection and election of qualified 
judges of all State Courts, al- 
though the principal emphasis of 
the discussion was on the office 
of District Judge. While outstate 


districts expressed general satis- 
faction with the caliber of their 
District Judges, it was generally 
agreed that in many instances the 
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best qualified lawyers in the dis- 
trict do not seek the office either 
by appointment or election. 

It was the consensus of the 
panels that there are four prin- 
cipal factors which deter the best 
qualified lawyers from seeking 
election to the bench: 

(a) Inadequate salary. 

(b) The necessity for extensive 
expensive election cam- 
paigns. 

(c) Insecurity of tenure. 

(d) Lack of prestige. 

There was considerable pessi- 
mism expressed as to the possibil- 
ity of obtaining any increase in 
judicial salaries through action by 
the Legislature in the immediate 
future. Comment was made on 
the disparity of living costs in 
metropolitan areas as compared to 
more rural areas and the possibil- 
ity of obtaining legislation or con- 
stitutional amendment authorizing 
counties in metropolitan areas to 
supplement the statutory judicial 
salary out of county funds. 

As to the necessity for extensive 
political campaigns and the inse- 
curity of tenure, it was generally 
agreed that this has not been a 
seriously deterring factor in the 
past with reference to outstate 
judicial districts. It has been the 
experience that vacancies usually 
occurred through the death of an 
incumbent judge which resulted in 
a usually satisfactory Governor’s 
appointment to the vacancy and 
that the incumbent was usually 
re-elected and re-elected without 
substantial opposition. It was 
pointed out, however, that vacan- 


cies will occur in the future by 
reason of compulsory retirement 
of judges under the present re- 
tirement program which will gen- 
erally result in a competitive elec- 
tion for the vacancy. In such in- 
stances the most able lawyers may 
refuse to subject themselves to a 
handshaking political campaign 
and the available candidates may 
or may not be qualified for the 
bench. Such a situation now ex- 
ists in three judicial districts and 
lawyers from those districts were 
somewhat concerned that the office 
would go to the most personable 
and indefatigable campaigner rath- 
er than to the best qualified can- 
didate. It was the consensus that 
the fourth deterrent, lack of pres- 
tige, was perhaps particularly no- 
ticeable in the Omaha area, al- 
though it has not been unknown 
in outstate districts. Obviously, 
the prestige of the bench depends 
on the election of lawyers best 
qualified to hold the office. 

It was the consensus that the 
Bar should actively participate in 
judicial selection and election in 
the following ways: 

(a) By soliciting and inducing 
competent lawyers to seek 
the office. 

By recommending to the 

Governor the names of qual- 

ified lawyers when a vacan- 

ciy occurs requiring a Gov- 
ernor’s appointment. 

(c) By actively working as in- 
dividuals or by general Bar 
endorsement in election cam- 
paigns. 

Two districts reported active 


(b) 
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solicitation by the Bar Association 
to induce competent lawyers to 
seek office in this year’s election 
with reasonable success. 

Most of the districts reported 
active participation by the Bar 
Association in making recommen- 
dations for Governor’s appoint- 
ments, which in most instances, 
although not all, resulted in an 
appointment from the names rec- 
ommended. 

All districts reported that indi- 
vidual lawyers generally advised 
clients and friends concerning the 
qualifications of candidates for ju- 
dicial office, which was generally 
effective if confined to those hav- 
ing close contact with the lawyer 
and valuing his opinion. If used 
indiscriminately it was felt that 
endorsement might be harmful by 
leading the public to think that 
the individual lawyer had an axe 
to grind in endorsing and support- 
ing a particular candidate. 

While some districts expressed 
the opinion that a general endorse- 
ment of a candidate by the Bar 
Association is the “kiss of death”, 
the majority felt that Bar endorse- 
ments can be effective, especially 
when civic groups can be _ per- 


suaded to actively support the Bar 
endorsement. Effective Bar en- 
dorsements, it was felt, would re- 
move from the candidate’s should- 
ers some of the curse of a political 
campaign and would tend to rea- 
sonably assure the candidate of 
tenure in office and thereby en- 
courage better qualified lawyers 
to seek the office. 

The feeling that the public will 
not accept and may even resent 
a Bar Association endorsement of 
a candidate for the bench is ap- 
parently based upon the low pres- 
tige in which the Bar is held in 
public opinion. It was felt that 
lawyers, acting in good faith, can 
best determine the qualifications 
of candidates for the bench, that 
the Bar as a whole has no personal 
axe to grind in endorsing one can- 
didate over another and _ that 
through a program of education a 
Bar endorsement could be made 
effective and would result in per- 
suading more qualified candidates 
to run and in securing their elec- 
tion. 

Respectfully submitted 

s/ Alexander McKie, Jr. 
‘s/ James A. Doyle 

/s/ Penelope Anderson 
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REAL ESTATE, PROBATE AND TRUST 
LAW SECTION COMMITTEES 


REAL ESTATE DIVISION 
Division Head: 
GEORGE A. SKULTETY, Fairbury 
a) COMMITTEE ON TITLE STAND- 
ARDS 

CHAIRMAN, Clarence M. Pierson, 1518 
Sharp Bldg., Lincoln. 

1) Phil B. Campbell. Osceola 

2) John W. Delehant, Jr., 4802 Dodge 
St., Omaha 

3) John R. Fike, Farnam Bldg., Omaha 

4) Maurice S. Hevelone, Beatrice 

5) Walter G. Huber, Blair 

6) Earl J. Lee, First Natl. Bank Bldg., 
Fremont 

7) Paul L. Martin, Box 218, Sidney 

8) Alexander McKie, Jr., 805 First 
Natl. Bank Bldg., Omaha 

9) Clement B. Pedersen, 524 Omaha 

Nat. Bank Bldg., Omaha 

Albert T. Reddish, Box 112, Alliance 

Fred H. Richards, Jr., 81 W. 5th, 

Fremont 

Lewis R. Ricketts, 405 Continental 

Bldg., Lincoln 

Archibald J. Weaver, Falls City 

Lester R. Stiner, Frahm Bldg., 

Hastings 

A. W. Storms, 417 East Ave., Hold- 

rege 

Charles E. McCarl, First Natl. Bank 

Bldg.. McCook 

Andrew D. Mapes, 417 Norfolk Ave., 

Norfolk 

b) COMMITTEE FOR IMPROVE- 
MENTS ON CONVEYANCING 

CHAIRMAN, Robert H. Petersen, 930 
First Natl. Bank Bldg., Omaha 

1) Frank E. Piccolo, Jr., Beatty-Clarke 
Bldg., North Platte 

2) John J. Wilson, Lincoln Liberty Life 
Bldg., Lincoln 

3) Robert J. Bulger, P.O. Box 426, 
Bridgeport 

4) Robert R. Moran, 306 Box Butte 
Ave., Alliance 

5) Norman Krivosha, 504 Sharp Bldg., 
Lincoln 


10) 
11) 


12) 


13) 
14) 


15) 
16) 


17) 


6) James R. Hancock, Box 629, Scotts- 
bluff 
c) COMMITTEE ON CURRENT LEG- 
ISLATION RE REAL PROPERTY 
CHAIRMAN, L. R. Ricketts, 405 Con- 
tinental Bldg., Lincoln 
1) Herman Ginsburg, 504 Sharp Bldg., 
Lincoln 
2) C. M. Pierson, 1518 Sharp Bldg., 
Lincoln 
3) Maurice S. Hevelone, State Savings 
& Loan, Beatrice 
4) Willis R. Hecht, 821 Trust Bldg., 
Lincoln 
2) PROBATE DIVISION 
Division Head: 
JOHN W. DELEHANT, JR., 4802 
Dodge Street, Omaha 
a) COMMITTEE ON IMPROVEMENTS 
IN PROCEDURE 
CHAIRMAN, Thomas R. Burke, 1502 
City Natl. Bank Bldg., Omaha 
1) Donald H. Kelley, Box 523, North 
Platte 
2) Herbert A. Ronin, Court House, 
Lincoln 
3) C. A. Mattson, Court House, Broken 
Bow 
4) Oscar L. Clarke, Jr., National Bank 
of Commerce, Lincoln 
b) COMMITTEE ON WILL DRAFTING 
CHAIRMAN, Charles Oldfather, 704 
First Natl. Bank Bldg., Lincoln 
Members to be appointed. 
c) COMMITTEE ON INHERITANCE 
TAXATION 
CHAIRMAN, Thomas M. Davies, 824 
Sharp Bldg., Lincoln 
Members to be appointed. 
3) TRUST LAW DIVISION 
Division Head: 
LEWIS R. RICKETTS, 405 Con- 
tinental Bldg., Lincoln 
a) COMMITTEE ON DRAFTING 
TRUSTS 
CHAIRMAN, William A. Sawtell, Jr., 
520 Farnam Bldg., Omaha 
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1) Julius D. Cronin, O’Neill 

2) John R. Cockle, The Omaha Natl. 
Bank, Omaha 

3) Richard L. Berkheimer, 714 Stuart 
Bldg., Lincoln 

4) Theodore J. Fraizer, 425 Lincoln 
Liberty Life Bldg., Lincoln 

b) COMMITTEE ON TAXATION OF 
TRUSTS 

CHAIRMAN, Robert D. McNutt, First 
Trust Co., Lincoln 

1) Otto Kotouc, Jr., Humboldt 


LAW DAY ADDRESS 


2) Philip G. Johnson, 1224 Sharp Bdg.. 
Lincoln 

3) Keith Miller, 624 Omaha Natl. Bank 
Bldg., Omaha 

ce) COMMITTEE ON TRUST PROCE- 
DURE 

CHAIRMAN, Richard L. Berkheimer, 
714 Stuart Bldg.. Lincoln 

1) Donald J. Kroger, Natl. Bank of 
Commerce, Lincoln 

2) Thomas N. Moore, 
Bank Bldg., Omaha 


Omaha Natl. 


By RALPH E. SVOBODA 
Given to Student Body at University of Omaha on May 2, 1960 


We are met here for the third 
annual observance of Law Day U. 
S. A., first suggested by my friend, 
attorney Charles S. Rhyne of 
Washington, D. C., President of 
the American Bar Association three 
years ago. 

The observance is pursuant to 
a proclamation 
by President 
Dwight D. Eis- 
enhower ex- 
horting the 
people of these 
United States 
publicly to 
demonstrate 
“their devo- 
tion to the rule 
of law as the 





Ralph E. Svoboda 
keystone of peace and order in our 


national and international life.” 
Parenthetically, I am strongly re- 
minded that this assemblage of 
university students is in distinct 
contrast to recent and current 
demonstrations by students at oth- 
er universities in Korea, in Turkey 
and in Lebanon, for instance. The 


contrast is the more striking be- 
cause we are met to demonstrate 
our respect for law and order; 
they? But to return to our meet- 
ing,—it might be well briefly to 
dwell upon the preamble of such 
Presidential proclamation that we 
may better appreciate the signifi- 
cance of this event. He stated 
(and I quote): 

“One of the greatest heritages 
of American citizenship is a gov- 
ernment of law before which all 
men stand as equals, and the dedi- 
cation of our people to freedom 
under law has made possible the 
remarkable growth and develop- 
ment of our society in all its as- 
pects; and 

“Respect for justice under law 
is vital and abiding only when its 
roots are grounded in our many 
traditions of religion, ethics, and 
philosophy with their common 
teaching concerning law as the 
foundation of our social order; and 
“The widest possible understand- 
ing of these basic truths will con- 
tribute to the Nation’s moral and 
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spiritual strength, and a reaffirma- 
tion of faith in the rule of law in 
the daily lives of all Americans 
will serve to demonstrate to the 
peoples of the world that this Na- 
tion seeks only fairness and justice 
in its relations with other nations; 
and 

“The observance of LAW DAY 
is designed to foster this deeper 
respect for law and an awareness 
of its essential place in American 
life, as well as to encourage the 
efforts now being made to bring 
about an extension of law as an 
instrument of world peace and 
orderly progress in all internation- 
al relationships for the future ben- 
efit of mankind.” 

Governor Ralph G. Brooks of 
Nebraska likewise issued a proc- 
lamation urging the people of our 
State to join in the nationwide ob- 
servance of the day and he pref- 
aced such proclamation with the 
following recitals in part: 

“Since the beginning of the Re- 
public our citizens have relied up- 
on law and independent courts to 
protect their rights and property, 
to resolve private controversies 
and to foster the nation’s spiritual, 
social and economic development, 
and, 

“This voluntary acceptance of the 
rule of law is a vital element in 
American life; its preservation and 
strengthening are essential to the 
national welfare, and the exten- 
sion of the principle of the su- 
premacy of law can become a tre- 
mendous force for world peace.” 

We thus have the head of the 
Nation and the head of the State 


joining in solemn pronouncements 
that we stop in our daily toil to re- 
affirm our faith in the rule of law, 
which endows us with the boons 
of our singular liberty and free- 
doms and our dignity—the dignity 
of man—as individuals. 

It is no happenstance that past 
President Rhyne of the American 
Bar Association prevailed upon the 
President of the United States to 
pick May lst as the day for this 
cbservance. Occurring on May Ist, 
Law Day USA dramatizes the con- 
trast between the American con- 
cept of freedom and justice under 
law, on the one hand, and the 
suppression of individual freedom 
under Communism, on the other. 
Traditionally, May lst is the date 
on which the Communistic World 
parades its military might as the 
symbol of its philosophy of rule 
through force and fear. In the 
United States, May lst has now 
become a day for the demonstra- 
tion of a different sort, namely, 
the antithesis of Communism, in 
which our people may reaffirm 
their faith in the rule of law as the 
best safeguard of human freedom 
and dignity. It is, therefore, singu- 
larly appropriate that May Day, 
the traditional day of Red celebra- 
tion, has been set aside in this 
country as Law Day. Through the 
widespread observance of Law Day 
USA, we cherish the hope that it 
can be a potent influence in mould- 
ing world opinion and ultimately 
the greatest of all forces for pro- 
moting world peace. 

Democratic Government is gov- 
ernment by law; Communistic 
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Government is government by 
men. That, reduced to its essen- 
tials, is the difference between our 
way of life and that of Russia. 
Under Communism, a man—one 
man—is bigger than the law. His 
whims, his aims, his self-imposed 
need to stay in power are the final 
factors. He operates the system 
and changes it at will to suit his 
purposes; he does not operate un- 
der the system. He is above and 
beyond the law which works, in 
the last analysis, only to achieve 
his will. There is no law beyond 
the will of the dictator. 

Our celebration of Law Day, 
therefore, is a reminder and a re- 
enforcement of those strengths and 
guarantees of law, which assure 
equality under the law and which 
are prime sources of the invio- 
lability of the individual in a free 
society. It is upon them that the 
hope and confidence of the free 
world rests and, God willing, may 
continue to rest. 

Now, what is law generally? 

Because it has so many facets, 
we can discuss it at this session 
only in broad generalities, even 
though I understand that the group 
which I am addressing is gener- 
ally described by good Dr. Trickett 
as composed of pre-law students 
and students of constitutional his- 
tory. 

Law, essentially, is the body of 
rules which govern the conduct of 
human beings. The Rule of Law 
makes those rules paramount to 
the will of any individual or group 
of individuals, regardless of how 
powerful the individual or how 


large the group. It even restrains 
the government itself in protecting 
the individual. That is the con- 
cept. 

But law in general is a com- 
pendium of written and unwritten 
law. In this country, we naturally 
think first of the National Consti- 
tution, then the State Constitution, 
then the Federal Statutes or Con- 
gressional Acts, then the State 
Statutes and the City Ordinances 
and then, with the advent and 
growth of administrative law, the 
many regulations and rulings of ad- 
ministrative tribunals. And we 
have only scratched the surface, 
because I have given you only the 
written expressions of law. The 
larger body of law—the larger part 
of the iceberg below the water 
level—is what we lawyers call the 
common law, which is essentially 
unwritten law, although expressed 
in myriads of written decisions, 
reaching back to even the English 
decisions, where the common law, 
so to speak, originated and upon 
which we have superimposed our 
own common law as an extension 
of the doctrines and philosophies 
there first adopted. But then 
there is also the so-called civil law 
which originated in France and 
which is still prevalent in Louis- 
iana, as one of our 50 States, and 
which is also an extension of un- 
written law, based upon the so- 
called Napoleonic Code. 

And at this point, you might 
think that the law is a straight 
jacket or a maze of straight jack- 
ets. Quite the contrary, as it is 


the boast of the common law that 
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“its flexibility permits its ready 
adaptability to the changing na- 
ture of human affairs.” 

And this is the alembic from 
which we lawyers draw our knowl- 
edge of the law. 

But there is still another ap- 
proach—and the most important— 
to the meaning or concept of law 
or the rule of law and that is in 
its origin and in its gradual evolu- 
tion from the earliest times to the 
present, and combining the wis- 
dom and the philosophies and the 
eternal truths of all ages. 

Let us, for instance, take one 
character or kind of law, which is 
basic and rudimentary throughout 
the ages in all law. This is na- 
tural law, spoken of by some as 
divine law. This covers rights so 
basic and so fundamental that we 
say they belong to all men every- 
where and throughout all time. 
Probably the most quoted on this 
character of law was a _ pagan, 
namely, Cicero—or is this a school 
which pronounces it Kikero or 
Chichero, but no matter—when he 
spoke eloquently thereof as fol- 
lows: 

“True law is right reason, har- 
monious with nature, diffused 
among all, constant, eternal; a law 
which calls to duty by its com- 
mands and restrains from evil by 
its prohibitions. It is a sacred ob- 
ligation not to attempt to legislate 
in contradiction to this law, nor 
may it be derogated from nor 
abrogated. Indeed, by neither the 
Senate nor the people can we be 
released from this law. Nor is it 
one law at Rome and another at 


Athens, one now and another at 
a later time; but one eternal and 
unchangeable law binding all na- 
tions through all time.” 

And, although this proceeded 
from him at the dawn of the Chris- 
tian Era, so that it might be well 
termed by present standards ante- 
diluvian, it will be seen by study- 
ing the history of law that it has 
underlaid and controlled all for- 
mal expression of law, theretofore 
as well as thereafter; and it ob- 
tains today as a controlling influ- 
ence of the law, which expresses 
rights and liberties. We find them 
documented, for instance, in our 
own Declaration of Independence, 
authored by Thomas Jefferson, 
when its signatories stated in the 
course thereof: 

“We hold these truths to be self- 
evident; that all men are created 
equal; that they are endowed by 
their Creator with certain unalien- 
able rights; that among these are 
life, liberty and the pursuit of hap- 
piness.” 

And, parathentically, I have 
never failed to admire the cour- 
age of this company of intrepid 
souls, who, by their signatures 
thereto, marked themselves as 
traitors to the Mother Country and 
thereby placed their lives and their 
possessions in condign jeopardy, 
when they concluded the Declara- 
tion with these portentious 
words— 

“And for the support of this Dec- 
laration, with the firm reliance on 
the protection of divine provi- 
dence, we mutually pledge to each 
other our lives, our fortunes and 
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our sacred honor.” 

Will we of this day be equally 
valiant, equally courageous, equal- 
ly selfless—all to establish a prin- 
ciple, to establish a way of life, to 
establish a rule of law, as our 
American Heritage? 

And I might remind you, too, that 
cur, perhaps involuntary but, nev- 
ertheless, de facto, leadership in 
the world almost commands us to 
advance the rule of law for the 
succor of other nations, not now 
enjoying the liberties and the free- 
doms which the American citizen 
enjoys. If, indeed, we are to ad- 
vance to them the rule of law, as 
conceived by past President Rhyne 
of the American Bar Association 
and as proclaimed by our beloved 
President Dwight D. Eisenhower 
as an instrument for world peace, 
certainly there are areas in which 
we can be effective. Whatever 
your thoughts may be as to the 
efficacy of the United Nations, it 
at least affords a bar for the tre- 
mendous force of public opinion 
and a sounding board through 
which all nations, even the most 
lowly, may bring their grievances 
and their aspirations to world-wide 
attention. Therefore, not by offi- 
cious intermeddling, but by press- 
ing the concept of the rule of law 
through our participation in the 
United Nations, for instance, as 
well as through other communica- 
tions media, can this Nation be of 
beneficial influence upon _ the 
world’s legal philosophies. 

We do owe a national debt to 
those intrepid souls among our for- 
eign brethren and their descend- 


ants who came to our assistance 
during our own grave period of 
travail. Several of them are honor- 
ed by statues raised in their mem- 
ories on the four corners of Jackson 
Park in front of the White House. 
They include Von Steuben from 
Germany, Pulaski and Kosciusko 
from Poland, Lafayette and Roch- 
ambeau from France and other 
gallant warriors who espoused our 
American cause during this Na- 
tion’s early labor pains. I am re- 
minded that my one time prep 
school classmate, General Albert 
C. Wedemyer, recalled this debt 
and, then with self accusation, he 
referred to Hungary’s crucifixion 
and exclaimed, “Where was Wede- 
myer?”—deploring our national re- 
missness. 

To illustrate to you the extent to 
which divine guidance rescued 
from collapse the National Consti- 
tution, under which we live, I call 
to your attention a vignette from 
the proceedings of the Constitu- 
tional Convention at Philadelphia, 
more recently brought out of the 
shadows. Picture, if you will, as 
students of history, that meeting 
convened to raise a new compact 
Phoenix-like from the crumbling 
remains of the prior hapless Arti- 
cles of Confederation. It was hot. 
It was mid-summer. Two months 
of struggle, argumentation, and 


disagreement characterized the de- 
liberations; the provincial and lo- 
cal jealousies and aspirations of 
self-interest, which had been the 
downfall of the prior Articles of 
Confederation were still rampant; 
the Convention was, accordingly, 
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about to break up in complete dis- 
cord. It was then that Benjamin 
Franklin addressed the Chairman 
of the Convention, General George 
Washington, in this impasse, as fol- 
lows: 

“In this situation of the Assem- 
bly, groping as it were in the dark 
to find political truth, and scarce 
able to distinguish it when pre- 
sented to us, how has it happened, 
Sir, that we have not hitherto once 
thought of humbly applying to the 
Father of lights to illuminate our 
understandings? In the beginning 
of the Contest with Great Britain, 
when we were sensible of danger, 
we had daily prayer in this room 
for the divine protection,—Our 
prayers, Sir, were heard and they 
were graciously answered. All of 
us who were engaged in the strug- 
gle must have observed frequent 
instances of a Superintending 
providence in our favor. To that 
kind of providence we owe this 
happy opportunity of consulting 
in peace on the means of estab- 
lishing our future national felic- 
ity. And have we now forgot- 
ten that powerful friend? or do 
we imagine we no longer need 
his assistance? I have lived, 
Sir, a long time, and the longer 
I live, the more convincing 
proofs I see of this truth—that 
God governs in the affairs of men. 
And if a sparrow cannot fall to 
the ground without his notice, is 
it probable that an empire can rise 
without his aid? We have been 
assured, Sir, that ‘except the Lord 
build the House they labour in 
vain that built it.’ I firmly be- 


lieve this; and I also believe that 
without his concurring aid we shall 
succeed in this political building 
no better than the Builders of 
Babel; We shall be divided by our 
little partial local interests; our 
projects will be confounded, and 
we ourselves shall become a re- 
proach and bye word down to fu- 
ture ages. And what is worse, 
mankind may hereafter from this 
unfortunate instance, despair of 
establishing Governments by Hu- 
man Wisdom and leave it to 
chance, war and conquest.” 

The Convention returned to its 
labors after this turning point in 
the up-to-then futile deliberations. 
We can, therefore, regard it as the 
theme of our National Constitution 
—a constitution which Gladstone 
at a later date characterized as 
“the most wonderful work that 
was struck off at a given time by 
the brain and purpose of man.” 

It is well to discover the meaning 
of the law by considering its anti- 
thesis. - It is said that law and 
arbitrary power are in eternal en- 
mity. Its antithesis is, therefore, 
tyranny, might, vengeance. 

This leads to the now freely used 
and time worn expression that 
ours is a government of laws and 
not of men, in contrast to the now 
disappearing monarchies as well as 
to the presently burgeoning dicta- 
torships. 

To illustrate to you the differ- 
ence between law as the projection 
of the public will and the expres- 
sion of the majority in a democ- 
racy, formerly, it was the practice 
of French kings, before the Revolu- 
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tion, as absolute monarchs, to con- 
clude their decrees or edicts with 
the line— 

“Car tel est notre bon plaisir” 
meaning, “for such is our good 
pleasure.” This was often the 
King’s mere whim or caprice and, 
in any event, his single will. 

The rule of law is, instead, the 
expression of the people of their— 
the public—will and the embodi- 
ment of the conscience of the peo- 
ple, reflecting our aspirations for 
a good life, equal justice and an 
equal opportunity for all, so as to 
preserve and promote human free- 
dom, human dignity and human 
excellence. 

The apotheosis, if I may call it 
that, of all law is the idea of indi- 
vidual freedom. A corollary of 
this is equality under the law. 
Thus we find chiseled in stone 
above the United States Supreme 
Court building portico “Equal Jus- 
tice under Law.” The motto of 
our own State of Nebraska is 
“Equality before the Law.” And 
beginning with the inauguration of 
Law Day and carrying out the 
noble concept of the then Presi- 
dent of the American Bar Associa- 
tion, the theme has been “World 
Peace through World Law.” 

Man has always sought law, or, 
better stated, he has always yearn- 
ed for justice and sought law as 
the means of securing justice. 
This is evidenced throughout all 
history from the beginning of time, 
although the groping of man to- 
wards it has been somewhat im- 
perfectly. 

One of its earliest representa- 


tions—in the 18th Century before 
Christ—is the Code of Hammurabi 
for the Babylonians reflected in 
Mesopotamia on a dorite pillar, 
upon which was inscribed 5,000 
years ago Hammurabi’s concept of 
the law, with an image of himself 
as receiving it from the seated Sun 
God. Note the presumed divine 
source—the supernatural power 
being assumed as the origin of law. 

Five centuries later and 1300 
years before Christ, Moses rescued 
his Hebrew people from adoration 
of the golden calf by bringing 
down from the slopes of Mt. Sinai 
the tablets, upon which were in- 
scribed the laws for the people— 
the Ten Commandments—handed 
to him by Jehovah. Thus was born 
the Mosaic law and the Covenant 
Code as enlarged in Deuteronomy. 
Again, note the divine origin there- 
of. And, of this Decalogue of 
Moses as applying to all people, 
Leviticus tells us: 

“Ye shall have one manner of 
law, as well for the stranger as 
for one of your own country.” 

Three centuries before Christ, 
Aristotle sought to define it in 
Athens, when he described it “The 
law is reason free from passion.” 

Solon, among the freedom loving 
Greeks, in his time, insisted that 
freedom must be guarded by a 
law transcending human govern- 
ment, a law which no man, how- 
ever powerful, could gainsay. 

Then Christ himself preached it 
in his Sermon on the Mount. Five 
centuries later, the Institutes of 
Justinian proclaimed the precepts 
of the law for the Romans as fol- 
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lows: 

“To live honorably, to injure no 
other man, to render to every man 
his due.” 

So we come down from Solon 
of the Greeks and Justinian of the 
Romans to the more modern Mag- 
na Charta, wrested from King John 
by the Barons at Runnymede, the 
Institutes of Sir Edward Coke, 
Montesquieu’s Spirit of Law, 
Thomas Hobbes, John Locke, Wil- 
liam Blackstone and Henry Brac- 
ton, the latter proclaiming seven 
hundred years ago that even “The 
King is under God and the Law,” 
to find its most fluent expression 
and delineation finally in our own 
National Constitution. 

So that when we reflect on our 
Constitution as protecting to us our 
own individual liberties and free- 
dom, particularly, in the Bill of 
Rights, as expressed by the first 
Ten Amendments thereto, as well 
as the rights in the main body of 
the Constitution in approximately 
six different areas, it is not as any 
original conception, but rather as 
the composite of the thinking of 
the ages, the aspirations of man 
and the wisdom of the great law 
givers inspired by divine provi- 
dence in most cases, although 
many, like Rousseau and others, 
were either pagan or materialistic. 
But all sought to reflect the na- 
tural law, either that of Aristotle 
or of Cicero or of the more recent 
Montesquieu or Bracton, asserting 
and proclaiming the bedrock of in- 
dividual rights, freedoms and lib- 
erties—our Bill of Rights, assum- 
ing their finest form in America. 


What then is law? 

As we know it today, it is, in- 
deed, the embodiment of the wis- 
dom of the ages, implemented by 
America’s conscience. It is the 
law and the administration of Jus- 
tice according to our American 
legal system which make our free- 
doms and our rights lively and 
viable. 

Our law is not a haphazard or 
arbitrary thing. It is the result 
of organic growth through cen- 
turies, and that has meant con- 
tinuous adjustments to changing 
conditions. But the moral princi- 
ples on which our system of jus- 
tice is based are eternal. What- 
ever faults there may be in its 
detail the law is a magnificent edi- 
fice in the aggregate. It is, in- 
deed, the very framework of our 
civilization. 

But it is not a one-way road de- 
signed only for the dignity of man 
and the preservation of his free- 
dom. The individuals within its 
compass owe a responsibility to 
uphold it and to preserve the in- 
stitutions which apply it. It is, in- 
deed, a two-way road—a social 
compact, whereby, for the good of 
the majority of all, the individuals 
voluntarily assume certain reason- 
able restraints under law for the 
common good. Law is thus the 
mortar which unites men into a 
social order. If this were not so, 


there would be chaos and, ulti- 
mately, a reversion to tyranny. 
Let me illustrate that to you this 
way. A modern foreign nation 
adopted as a splendid statement of 
human rights the following: 
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“The natural and unalienable 
rights of man are in the first place 
the right of personal freedom, the 
right of human life, which is free 
from oppression, fear and want; 
the free expression of opinion; free 
exercise of religion, right of as- 
sembly and association; right to 
personal security, labor and dig- 
nified human livelihood; to free 
improvement of the mind; the 
right to take part in the govern- 
ment of the state and its subdivi- 
sions.” 

What more perfect expression of 
liberty and freedom could one con- 
ceive! But which was that modern 
foreign nation? It was Hungary. 
And with the recent holocaust and 
subversion therein, the foreging 
quoted statement became an empty 
phrase, if not a mockery. You can, 
therefore, appreciate that the state- 
ment of law in its application to 
the individual will not alone suf- 
fice; the individual must by con- 
certed action and through our in- 
stitutions secure its preservation, 
its exercise and its application, as, 
for instance, through our courts 
and other judicial tribunals. 

We have to recognize then, as, 
indeed, the early first Americans 
recognized, the necessity of limita- 
tions upon personal freedom, if 
peace and order and the pursuit of 
happiness for all are to prevail. 
From this understanding, correla- 
tive rights and responsibilities be- 
come clear. Laws are made not 
alone to curb the evil-doer, but to 
give reasonable regulation to the 
lives of all people, even protect- 
ing minorities against majorities, 


the citizen against his government. 
It is through this dual function of 
law that Americans enjoy liberty 
and the opportunities inherent in 
a free society. It adds up to this 
that the citizen has a right to act 
as he may please, but, in doing so, 
he must not harm or tread upon the 
rights of others. And for these 
restrictions and for the preserva- 
tion of these rights, the Courts and 
our judicial machinery have to op- 
erate in an area of freedom, of re- 
spect, and of independence. This 
underlying principle of all norms 
of life is epitomized in the scrip- 
tural saying— 

“If ye love me, keep my Com- 
mandments.” 

We cannot dwell too strongly, 
therefore, upon the respect which 
we all should have for the law 
under which we enjoy our patri- 
mony, handed down to us by our 
Founding Fathers. 

Abraham Lincoln said in this re- 
spect: 

“Let reverence for the laws be 
breathed by every American moth- 
er to the lisping babe that prattles 
on her lap; let it be taught in 
schools, in seminaries, and in col- 
leges; let it be written in primers, 
spelling books, and in almanacs; 
let it be preached from the pulpit, 
proclaimed in legislative halls, and 
enforced in courts of justice. And, 
in short, let it become the political 
religion of the nation; and let the 
old and the young, the rich and 
the poor, the grave and the gay of 
all sexes and tongues and colors 
and conditions, sacrifice unceas- 
ingly upon its altars.” 
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Do you remember, too, the an- 
swer given long ago to the attor- 
ney when he asked the great dis- 
penser of the basic laws what he 
must do to possess eternal life? 
The reply was—‘What is written 
in the law?” 

We are all aware of the obliga- 
tion assumed by the physician ex- 
pressed in the Hippocratic Oath. 
The lawyer, likewise, as the serv- 
ant of the law, in addition to the 
general oath, which he takes upon 
being admitted to the Bar and 
made an officer of the Court, be- 
comes bound by the tradition, ex- 
pressed by the poet Euripides, in 
his work, The Suppliants: 

“Know you are bound to help 
all who are wronged. Bound to 
constrain all who destroy the law. 
What else holds state to state but 
this alone, That each one honors 
the great laws of right.” 

It is appropriate, too, that this 
assembly is in an university where 
students are assembled to receive 
this message. I have already re- 
minded you of the prayerful wish 
of Abraham Lincoln for reverence 
for the law in colleges. President 
Eisenhower but recently, during 
his world good-will tour, in an 
address at Delhi University gave 
as one of the “great purposes” of 
his mission— “to advance the rule 
of law in the world,” conceiving 
that world peace would alone be 
attained by nations embracing the 
rule of law. He stated: 

“A world of swift economic 
transformation and growth must 
also be a world of law. The time 
has come for mankind to make 


the role of law in international 
affairs as normal as it is now in 
domestic affairs. 

Bo * * 

“What is now needed is to infuse 
into international law the finest 
tradition of all the great legal sys- 
tems of the world. 

“And here the universities of 
the world can be of tremendous 
help in gathering and sifting and 
harmonizing them into a universal 





Employment Opportunity 


“Hometown Service for Policyholders 
wherever they Drive’, is the pledge 
State Farm Insurance Company 
makes—and delivers—to its nearly 
six million policyholders. 

To fulfill this pledge State Farm has 
a coast-to-coast network of over 530 
claim service offices staffed by over 
1750 full-time, salaried, claim repre- 
sentatives. 

State Farm claimsmen work out of 
claim service offices in cooperation 
with local State Farm agents. When 
accidents occur, they investigate 
causes, determine extent of damage, 
responsibility, and the company’s 
obligation to the parties involved. 
They deal with doctors, attorneys, 
hospitals, garages—all kinds of 
people. 

As State Farm continues its phenom- 
inal growth, its claim operation 
grows, more advancements occur and 
as a result State Farm has a spe- 
cial need of—and opportuninty for— 
men trained in the law. 

State Farm’s program of compen- 
sation ($5,090.00 annual starting sal- 
ary), expense account, company car, 
group insurance and retirement, is 
one of the industry’s best. This 
coupled with unlimited opportunity to 
move up, present an_ interesting, 
challenging and rewarding career to 
those men with an eye on the future. 
More complete information on a ca- 
reer with State Farm Insurance Com- 
panies can be secured at the Per- 
sonnel Department of the regional 
office, 5901 “O” Street, Lincoln, Ne- 
braska. 
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Ss? 

“Law is not a concrete pillbox 
in which the status quo is armed 
and entrenched. On the contrary, 
a single rule of law, the sanctity 
of contract, has been the vehicle 

| for more explosive and extensive 
economic change in the world than 
any other factor. The principle 
that men must keep bargains is a 
fundamental of every great legal 
system the world has ever known.” 

He, accordingly, urged that a re- 
liable framework of law, grounded 
in the general principles recog- 


nized by civilized nations, be estab- 
lished in the world, so that the 
world may gain an era in which 
everyone lives at peace under a 
rule of law—and thus mark an 
end to the suicidal strife of war. 
We of this generation should see 
to it that law and not vengeance 
or might becomes the means of 
settling issues between nations. 
Let us, therefore, strive for the 
erection of the Rule of Law—and 
not of might or vengeance—as the 
permanent instrument of peace. 


1960 ANNUAL MEETING 


The 1960 annual meeting to be 
held in Omaha on October 6 and 
7 will offer a program of excep- 
tional importance and interest to 
the lawyers of Nebraska. 

The annual meeting will be pre- 
ceded by the meeting of the House 
of Delegates on October 5 at which 
will be considered all committee 
reports and such resolutions as 
may be offered. 

The main program of the meet- 
ing will be a continuing legal edu- 





cation institute devoted to real 
property law and is being arranged 
by the Section on Real Estate, Pro- 
bate and Trust Law and the Com- 
mittee on Legal Education and 
Continuing Legal Education. 

The annual dinner will be held 
con Thursday evening. The enter- 
tainment for ladies will include a 
tour of Offutt Air Base and a lunch- 
eon at the Officers Club on the 
Base. 


IN MEMORIAM 


It is with deep regret that the Journal records the passing 
of these members of our Association: 


De E. Bradshaw 
Admitted 1917 

John E. Curtiss 
Admitted 1915 

Samuel E. Kaiman 
Admitted 1933 


. Omaha 
Died April 1960 
Lincoln 

Died May 1960 
Omaha 

Died June 1960 





Joseph M. Lovely 
Admitted 1914 
Payson D. Marshall 
Pacific Palisades, Calif. 
Admitted 1922 Died May 1960 
Walter R. Raecke Central City 
Admitted 1917 Died April 1960 


Omaha 
Died May 1960 
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WILLIAMS TO ENTERTAIN AT ABA 


Laurens Williams will give a 
Reception and Cocktail Party for 
all Nebraska lawyers in attendance 
at the Annual Meeting of the 
American Bar Association in Wash- 
ington. He has reserved the An- 


derson Room of the Metropolitan 
Club for Tuesday, August 30, from 
five p.m. to seven p.m. All Ne- 
braska lawyers and their wives 
are cordially invited. 


TRIAL TECHNIQUES INSTITUTE 


Trial Techniques is the subject 
for the Creighton University an- 
nual institute for practicing at- 
torneys to be presented in six 
evening sessions beginning Octo- 
ber 12 and ending November 16, 
1960. The Institute will be pre- 
sented by outstanding attorneys 
from the Omaha and Lincoln areas. 
The problems of pleading, pre- 
trial conferences, the discovery 
procedure, selection of jurors, ex- 
amination of and cross-examina- 
tion of witnesses, expert testimony, 
demonstrative evidence and argu- 
ments will be covered from a prac- 
tical, as well as technical, view- 
point by prominent attorneys in- 
cluding, among others, George Bo- 
land, George DeLacy, George Hea- 
ley, Lyle Holland, Seymour Smith, 


Harry Welch, Don Lay, Robert 
O’Connor and Robert Fraser. 

The final session will be a din- 
ner meeting at which two of the 
outstanding trial attorneys in the 
nation will present a demonstra- 
tion of final arguments. 

The speakers are now busily en- 
gaged in preparing material which 
will be distributed to all regis- 
trants prior to commencement of 
the Institute. This year, as last, the 
Institute will be held between sev- 
en and nine o’clock on Wednesday 
evenings. Many attorneys from 
this area are expected to attend 
the Institute which is an integral 
part of the Nebraska Bar Associa- 
tion’s Continuing Legal Education 


program. 


SECTION ON TAXATION 


Tax Notes—Further ruling on med- 
ical expenses—deduction for trans- 
portation, meals and lodging. 
Section 213 (e) of the Internal 
Revenue Code of 1954 defines 
amounts paid for medical care as 
including amounts paid for doc- 
tor and hospital expenses and 
health insurance (interpreting the 


statute rather broadly) and fur- 
ther including amounts paid “for 
transportation primarily for and 
essential to medical care * * *”. 

In Robert M. Bilder, 33 Tax 
Court 155, the taxpayer was per- 
mitted a deduction for transpor- 
tation to Florida, where, following 
his doctor’s recommendations, he 
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spent the winter, and in addition, 
a deduction for the cost of his own 
housing in Florida during the win- 
ter. 

This decision seemed to ignore 
the language of the statute men- 
tioned above, since Section 213 (e) 
specifically permits the deduction 
of the cost of “transportation”, but 
does not refer to the cost of meals 
and lodging. The Treasury De- 
partment argued that the Congress 
had intended to exclude the pos- 
sibility of a deduction for meals 
and lodging, other than meals and 
lodging furnished by a hospital. 

Any comfort which taxpayers ob- 
tain from the Bilder decision has 
been substantially reduced by the 
decision in Max Carasso, 34 Tax 
Court No. 65, recently issued. In 
this case Carasso, after hospital 
confinement and two emergency 
operations, was ordered to Ber- 
muda by his doctor. His wife ac- 


companied him and acted as his 
nurse. 

















Creighton Graduates Forty Law 
Students 

At the annual Commencement 
exercises on June 1, the following 
students in The Creighton Univer- 
sity School of Law received their 


The Tax Court permitted him to 
deduct the cost of his transporta- 
tion to and from Bermuda and the 
costs for his wife’s transportation. 
However, no deduction was per- 
mitted for the cost of Mr. Carasso’s 
meals and lodging in Bermuda. 
The refusal to permit the deduc- 
tion of meals and lodging would 
appear to conform to the report 
of the Senate Finance Committee 
relating to Section 213, which states 
that living expenses are not de- 
ductible as medical care expenses. 

It may be noted that the Treas- 
ury Department even contested 
Mr. Carasso’s deduction for trans- 
portation costs, which may indi- 
cate a desire to disallow trans- 
portation costs incurred during 
convalescense, and not connected 
with an existing disease. 

Both parties have appealed the 
Bilder case. The opinions in these 
appeals, and in any appeals in the 
Carasso case, will be of interest 
when they are decided. 


CREIGHTON UNIVERSITY 


SCHOOL OF LAW 


Bachelor of Laws degree: 
Atkinson, Eugene, Omaha, Nebraska 
Burgess, Robert, Omaha, Nebraska 
Byrne, Joseph, Omaha, Nebraska 
Caporale Sebastiano, Omaha, Nebraska 
Ciani, George, Omaha, Nebraska 
Davis, William, Omaha, Nebraska 
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Doerr, Thomas, Omaha, Nebraska 
Fortune, Robert, Omaha, Nebraska 
Frederick, Keith, Adel, lowa 

Gotch, Charles, Omaha, Nebraska 
Greene, Rose, Omaha, Nebraska 
Homan, William, Cedar Rapids, Nebraska 
Kartman, G. Merrill, Omaha, Nebraska 
Kelly, John, Fonda, Iowa 

Kneifl, Philip, Omaha, Nebraska 
Leahy, Eugene, Omaha, Nebraska 
Lustgarten Steven, Omaha, Nebraska 
MacNamara, James, Omaha, Nebraska 
McBride, James, Omaha, Nebraska 
McCarthy, Paul, Sioux City, Iowa 
Miller, Michael, Omaha, Nebraska 
Morehouse, David, Fremont, Nebraska 
Morrissey, Thomas, Tecumseh, Nebraska 
Moylan, Joseph, Bayard, Iowa 

Murphy, Daniel, Omaha, Nebraska 
O’Kief, William, Wood Lake, Nebraska 
Olson, Richard, Omaha, Nebraska 
Overholt, Donald, Omaha, Nebraska 
Ryder, Thomas, Omaha, Nebraska 
Scanlon, Jack, Anaconda, Montana 
Selders, George, Omaha, Nebraska 
Sweigard, Edward, Omaha, Nebraska 
Sylvester, Donald, Sioux City, Iowa 
Terlaje, Edward, Agana Heights, Guam 
Vance, Joseph, Omaha, Nebraska 
Vaughn, Peter, Omaha, Nebraska 
Vetter, James, Omaha, Nebraska 
Virant, Floyd, Omaha, Nebraska 
Welch, Jay, Omaha, Nebraska 
Wohlner, Pacey, Fremont, Nebraska 


Faculty 

To replace Joseph S. Brock, As- 
sociate Professor of Law, who has 
resigned, The Creighton University 
School of Law is happy to an- 
nounce the appointment of Michael 
J. O’Reilly with the rank of Asso- 
ciate Professor of Law, effective 
September 1, 1960. Mr. O’Reilly is 
a graduate of St. Johns Law School 
and is presently attending the New 
York University Law School as a 
Ford Foundation Fellow. His ex- 
perience includes ten years in the 
general practice of law and three 


years teaching at the University 
of Idaho and the University of 
Wyoming as a visiting Associate 
Professor. Mr. O’Reilly is a mem- 
ber of the Bar of the State of New 
York. During World War II he 
served in the Air Corps and as a 
special agent in Army Intelligence. 


Special Honors 

Mr. William Gerald O’Kief, 
Wood Lake, Nebraska, who re- 
ceived his Bachelor of Laws degree, 
cum laude, on June 1, was awarded 
the Senior Plaque which is award- 
ed annually to the student who 
attains the highest triennial aver- 
age in the School of Law. Mr. 
O’Kief also was cited by the Uni- 
versity at the Commencement ex- 
ercises for his outstanding service 
to the University. Mr. O’Kief 
was President of the Student Board 
of Governors of The Creighton Uni- 
versity and President of Alpha 
Sigma Nu, National Jesuit Honor 
Society. 

Mr. Keith Frederick, a gradu- 
ate in the class of 1960, was award- 
ed the Student Bar Association 
Plaque for outstanding service to 
the School of Law during his three 
years of law. 





BRIEF PRINTING 


Careful, Quick and Courteous 
Personal Attention Given to Each 
Individual Brief and Problem 


Gant Publishing Company 
Publishers of 
Nebraska Supreme Court Journal 
1610 N St. Lincoln, Nebr, 
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LEGAL POSITIONS AVAILABLE 


The U. S. Army Engineer Dis- 
trict, Omaha, needs several attor- 
neys. Salaries range from $5985 
to $8330 per year. Positions are 
located in Omaha, Nebraska; 
Cheyenne, Wyoming; Denver, 
Colorado; and Rapid City, South 
Dakota. Appointees will benefit 
from a liberal retirement system, 
low-cost life insurance, and a gen- 
erous annual leave and sick leave 
program. 

Interested applicants should send 


LAWYER PLACEMENT 


The Executive Council in co- 
operation with the Univeristy of 
Nebraska, College of Law and 
Creighton University, School of 
Law, is considering a method by 
which graduates of the law schools 
may be brought into contact with 
lawyers who desire to take a 
young lawyer into their offices as 


a completed Standard Form 57 
(application for Federal Employ- 
ment) to the following address: 

District Engineer 

U. S. Army Engineer District, 

Omaha 

1709 Jackson Street 

Omaha 2, Nebraska 

Application forms may be ob- 
tained at Federal offices, or from 
the Civil Service Representatives 
at first- and second-class post 
offices. 


an associate. It is expected that 
this plan may be put into oper- 
ation in time to serve the 1961 
graduates. In the meantime any 
member who has an opening in 
his office for a 1960 graduate 
should contact the Dean of either 
law school or write to the Secre- 
tary of our association. 


CONFERENCE ON JUDICIAL SELECTION AND 
COURT ADMINISTRATION 


The first State Conference on 
Judicial Selection and Court Ad- 
ministration was held at the Uni- 
versity of Omaha on June 9, 10 
and 11 under the joint auspices of 
the Nebraska State Bar Associa- 
tion and the Judicial Council. At- 
tending were representative law- 
yers from all parts of the state, 
laymen interested in the judiciary 
and representatives of the press. 

The meeting consisted of a ser- 
ies of panel discussions on five 


topics related to judicial selection, 
tenure and administration. After 
the five teams of panel leaders had 
met with all of the panels they 
prepared and submitted to the en- 
tire group the consensus of opinion 
of the several panels on each sub- 
ject. 

The full consensus is published 
elsewhere in this issue. 





Remember the 1960 Annual 
Meeting, October 6 and 7. 
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The Law-Science Academy of America Announces— 


Nine Independent Weeks of Law-Science Instruction at Academy 
Hall, Crested Butte, Colorado- (June 13-August 13, 1960) 


—Five distinguished medical specialists each week, covering areas 
of vital concern most frequently involved in medicolegal litigation. 

—Instruction limited to 8:00 A.M.-12:00 Noon, Mon.-Fri. and Tues. 
and Wed. evenings. 

—Outstanding American trial lawyers in Programs on Medicolegal 
Trial Technique, Tues. and Wed. evenings, 7:30-10:30 P.M. 

—Certificates of successful completion designed by Sol Nodel, 
eminent New York artist. 

—Supervised collateral reading on Legal Medicine, if desired. 

—Ample time for family vacation activities—trout fishing, hiking, 
sightseeing, horseback riding, golfing, etc., in and around Crested 
Butte, fabulous old mining town 30 miles from Aspen, in the 
most beautiful part of the Rocky Mountains. 

—Help from the Academy in arranging individual or family housing. 

—Scholarship grants to Law Students of up to 66%4% of tuition fees. 

—Wives may attend lectures without additional registration fee. 

—Refund of registration fee in event of necessary cancellation before 
week begins. 

—Each week a complete course in Legal Medicine and Medicolegal 
Litigation, with new content each successive week, organized by 
Dr. Hubert Winston Smith, who will assist in carrying out Medico- 
legal Dissection on Commentary. 

—Hear the eminent authorities in Medicine on Basic and Medico- 
legal Aspects of their Specialities: Donald Duncan and Ralph 
Baillif on Anatomy; Ronald Welsch and Rudolph Muelling, Jr., on 
Pathology; Robert Moore and Stephen Lewis on General Surgery; 
Robert Schneider on Medicine, Stress and Pain; McCarthy DeMere 
on Plastic Surgery; Samuel Johnson on Eye Injuries; Rheet Tal- 
bert on the Nervous System; Earl Walker, William Lipscomb, 
Francis Carmichael and Robert Groff on Neurosurgery (Head In- 
juries; Disc Injuries; Spinal Cord and Peripheral Nerve Injuries, 
etc.); Milton Thompson, Ruth Jackson (Whiplash Injuries); Earl 
McBride (Disability Evaluation); William Ainsworth on Ortho- 
pedic Injuries; Herbert Modlin, Jay Shurley and Robert Matthews 
on Psychiatry; Hubert Winston Smith on Legal Medicine and 
Applied Medicolegal Problems. 

—Meet and fraternize with top trial lawyers of America; serve, 
yourself, as a big brother to an outstanding American law stu- 
dent attending on scholarship. 

—REGISTER TODAY. $60 per week for 8:00-12:00 sessions; $25 
addition for Tues. and Wed. evening sessions on Medicolegal Trial 
Technique. Make checks to Law-Science Academy; official regis- 
tration receipt will be sent. Come for any week, or a series of 
weeks! Complete brochure on request. 


Write Promptly to: Dr. Hubert Winston Smith, Director— 
Law-Science Institute Uinversity of Texas School of Law, 
204 Townes Hall, Univ. of Texas Law School, 2500 Red 
River St., Austin 5, Texas. 
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/ NEBRASKA LAWYERS \ 


You Will Find Us Cooperative in Planning Your 
| Clients’ Estates 








We invite all lawyers to make use of our 
Tax Library 


| TRUST DEPARTMENT 


Phone GR 7-8911 


NATIONAL BANK OF 


OMMERCE 13th & O Streets 


LINCOLN. NEBRASKA DRIVE IN BANK 1227 P 








OMAHA DAILY RECORD 


Omaha’s Court and Commercial Newspaper 
Established 1886 318 South 19th Street 
The ONLY Newspaper dedicated completely to serving 
Attorneys in all Courts in Douglas County, Nebraska. 


Publishing Legal Notices is Our Business—Not a Sideline! 
A. H. HENNINGSEN, Publisher 











“HOME OF HUFFMAN LEGAL FORMS” 
| FELTON & WOLF COMPANY 
| OFFICE EQUIPMENT AND SUPPLIES 


1228 “P” St. Lincoln, Nebraska 
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Dairyland Mutual - - - 


Your Aid in Expediting the 
Return of Your Client’s 
Drivers License 


eocccces 
Ask your local agent about our Auto Insur- 
ance and our prompt financial responsibility 
filing. 
eovccces 
Non-Assessable 


DAIRYLAND MUTUAL INSURANCE CO. 


NEBRASKA SERVICE OFFICE 
520 South 13th St. P.O. Box 1964 
LINCOLN, NEBRASKA 
Home Office Madison, Wisc. 











